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REPORTER’S NOTE. 


THE causes which conspired to delay the publication of the 82d volume 
of the Georgia Reports, and which are detailed in a “‘ Reporter’s Note’ 
to that volume, worked a like delay in placing this volume before the 
public. The Reporter did the best he could under the circumstances by 
which he was hampered. There were some few cases decided by the 
Court during his term of office, that do not appear in either volume, be- 
cause, after diligent search, the original records in the cases could not 
be found, nor could the decisions of the Court be found in the Record of 
Opinions. Such being the case, the Reporter had no data from which a 
teport of the cases (which are but few) could be made up. 


The Publishers are under obligations to Mr. A. O. Bacon, of the 
Macon Bar, for valuable assistance rendered them in the publication 
of the 32d and 33d volumes Georgia Reports. 
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CASES 
ARGUED. AND DETERMINED 


IN THE 


Supreme Court of the State of Geargia, 


oO 


AT MACON, 


JUNE TERM, 1861. 





Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, | soon. 
CHARLES J. JENKINS, 





REDDING Evans, plaintiff in error, vs..THE STATE oF 
GEORGIA, defendant in error. 


1. Under the laws of this State, a free person of color, indicted for 
murder, may be legally convicted of voluntary manslaughter. 


Motion in arrest of judgment, decided by Judge Wiz- 
LAM C. Perxkrys, at the April Term, 1861, of Miller Su- 


perior Court. ‘ 


At the April Term, 1860, of the Superior Court of Miller 
county, the grand jury found and returned a special present- 
ment, charging Redding Evans, a free person of color, with 
the offense of murder, committed by him in taking the life 
of one James Smith, on the 27th of December, 1859, in said 
county of Miller. 

At the April Term, 1861, Evans was brought to trial, in 
due form of law, under said presentment, a bill of indictment 

Vou, xxxi—l., 
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thereon being duly waived. The trial resulted in the rendj- 
tion, by the jury, of a verdict, finding Evans guilty of volun 
tary manslaughter. 

Counsel for the defendant then made a motion in arrest of 
judgment in said case, on the grounds : 

Ist. Because a verdict of guilty of voluntary manslaugh- 
ter could not be rendered on said indictment. 
' 2d. Because a free person of color cannot be legally con- 
victed of voluntary manslaughter upon a free white person, 
and that the verdict was therefore illegal, and could not be 
enforced. 

The presiding Judge overruled the motion, and the ae- 
cused complains of the decision as erroneous. 


ARTHUR Hoop, for plaintiff in error. 


F. D. BaILey, Solicitor General, contra. 


By the Court—JEnK1ns, J., delivering the opinion. 


The motion in arrest of judgment in this case, is predica- 
ted upon the radical difference in social position—in relative 
rights and duties—between the white and African races, 
which obtains in Georgia. 

It is argued with great ingenuity, that the degraded posi- 
tion of the free person of color precludes the idea that a 
homicide committed by him, upon a free white person, not 
justifiable, can be reduced below the offense of murder. 

1st. It must be borne in mind that the laws of Georgia, 
providing for the trial and punishment of slaves and free 
persons of color, for public offenses, give no definitions of 
those offenses. For these, we are remitted to the Penal Code 
for the trial and punishment of citizens. There all offenses 
are clearly defined, and it must have been the intention of 
the Legislature to apply these definitions to offenses commit- 
ted by slaves and free persons of color. 

Without pausing to inquire what, upon the hypothesis 
drawn from degraded social position, is to be done’ with those 
cases of homicide by the inferior upon the superior, which 
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cannot rationally be forced into the class “justifiable,” (as 
where the parties were previously wholly unknown to each 
other, and the party killed was the assailant) or to speculate 
upon the necessity for legislation on the subject, our enquiry 
must be, how is the law written ? 

2d. By the latter clause of the second section of the Act 
approved 24th December, 1821, entitled “An Act to alter 
and amend the several laws for the trial of slaves and free 
persons of color, in this State, (T. R. R, Cobb’s Digest, 996,) 
it is enacted that “in case a verdict of manslaughter shall be 
found by the jury, the punishment shall be,” ete. Now this 
Act recognizes and provides for the punishment of man- 
slaughter when committed by a slave or free person of color, 
but neither it, nor any law of which it is amendatory, nor 
any subsequent Act either defines what shall be manslaughter 
when committed by a slave or free person of color, or distin- 
guishes with reference to the subject of a homicide so com- 
mitted. If asked, then, what is the legal definition of the 
offense of which this plaintiff in error was convicted, viz: 
manslaughter, and for which the above recited Act prescribes 
his punishment, we* are driven to the sixth section of the 
fourth division of the Penal Code, (T. R. R. Cobb’s Digest, 
783,) and it is in these words: “ Manslaughter is the unlaw- 
ful killing of a human creature without malice either ex- 
pressed or implied,” etc. It is the province of the jury to 
enquire whether the evidence shows, in the act done by the 
accused, the elements of the crime thus defined. 

Did the accused unlawfully kill a hwman creature? .. The 
jury have found that he did. Did he kill his victim without 
malice aforethought, either expressed or implied? The jury 
have found that he did. 3 

In view of the general penal code which defines, and of the 
penal laws for slaves and free persons of color, which pre- 
scribes the punishment of manslaughter, we cannot say that 
the plaintiff in error did not or could not commit that offense 
as charged. 

Let the judgment be affirmed. 
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Reppine Eva\ss, plaintiff in error, vs. THE STATE oF 
GEORGIA, defendant in error. 


1. Even immediately after an assault endangering life or limb, the kill. 
ing of an assailant by the assailed will be manslaughter, if it be appa- 
rent that the assault, and with it the personal danger of the assailed, 
had ended, and that the mortal wound was inflicted as the assailant 
had ceased from the attempt, and was retreating. 

2. It is no sufficient ground for a new trial that illegal evidence was ad- 

mitted, when no objection was made to its introduction when offered, 

nor at any time anterior to the rendition of the verdict. 

On the trial of a free person of color for the offence of murder, it ig 
no erfor for the Court to charge the jury, ‘‘that it was not necessary 
for them to be satisfied beyond a reasonable doubt that the prisoner 
was a free person of color; the question of his status in society had 
nothing to do with his guilt or innocence, but that it was merely des- 
eriptive; and that if they were satisfied from the evidence that he was 
a free person of color, that was sufficient on that point.”’ 


oo 


Indictment for murder, -in Miller Superior Court, tried 
before Judge WiLL1AM C. Perxrns, at April Term, 1861. 


The facts and circumstances attending the homicide in 
this case, as shown by the testimony,*are substantially as 
follows : 


Redding Evans, the accused, was the reputed son of one | 


Dolly Evans, who was generally known and regarded as a 
free person of color—a mulatto, half black and half white; 
the defendant lived with, and called Dolly Evans mother, 
when he was.a boy, but had been known to deny that she 


was his mother; James Smith, the deceased, was a married’ 


man, but at the time of the homicide was living separate 
from his wife; some time before the difficulty, Evans and 
» Smith had been unfriendly, on account of Evans’ criminal 
intimacy with Smith’s wife; they had also had a misunder- 
standing about some chickens of Evans’ eating up some 
growing corn belonging to Smith, and Evans told Smith he 
had better not bother his chickens, for he, Evans, might kill 
him if he did. On one occasion, Smith, his wife, and 
Evans, were all on the bed together, and Evans and Mrs. 
Smith were under the cover; Smith ordered Evans out of 
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the house, but he did not go; Smith then went out, and 
Evans followed him and knocked him down, and made him 
eome back in the house and sit down, and Evans then. went 
back to bed with Smith’s wife, in the presence of Smith and 
his children; Evans was in the habit of going to bed with 
Mrs. Smith. On an occasion previous: to the homicide, 
Evans said, that Smith was no benefit to the country, and if 
he bothered him, he, Evans, would cut his throat; on ano- 
ther occasion, Evans, in speaking of Smith, said, that the © 
latter had bothered him a good deal, and if he did not mind 
he would put him where the dogs would not bite him; that 
they had him on a scout from a warrant, but that he did not 
intend to leave; and that if they did not let him alone, he 
would kill some of them ; he further said, that.if they would 
let him kill Smith and Cook, and beat Ranew, they might 
do what they pleased with him. Evans had threatened. to 
kill Smith on other occasions. On the morning of the homi- 
cide, Smith went to the house where his wife and children 
lived, because, he said, that he had heard Evans was gomg 
to run away with his wife, and was going down after his 
children. Smith had been at the house where his wife lived 
but a few minutes before Evans also came, and as Evans 
approached the house, Smith fired upon him with a single- 
barrelled shot gun, and wounded him in the side. Evans 
then fired upon Smith five times, with a revolver, wounding 
him in the side, on the arm, and twice in the abdomen, of 
which he died in a few hours. The homicide occurred in 
Miller County, on the 25th day of December, 1859. . Smith 
was walking around and. off from Evans, when the. latter 
killed him, The record does not show that any exceptions 
were taken to the competency or admissibility of any part of 
tlie testimony offered on the trial. 

The presiding Judge, amongst other things, instructed the 
jury “that it was not necessary for them to be satisfied be- 
yond a reasonable doubt that the prisoner was a free person 
of color; the question of his status in society had nothing to 
do with his guilt or innucence, but that it was merely de- 
scriptive, and if they were satisfied from the evidence that he 
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was a free person of color, that was sufficient on that point,” 
The jury rendered a verdict against the defendant, of guil- 
ty of voluntary manslaughter, and his counsel moved for a 
new trial on the following grounds, to-wit : 

1st. Because the verdict was contrary to the evidence, and 
strongly and decidedly against the weight of the evidence, 
and contrary to law and the charge of the Court. 

2d. Because the Court erred in charging the jury as here- 
inbefore set forth, as to the proof necessary to sustain the 
allegation in the indictment, that the accused was a free per- 
son of color. 

3d. Because the Court erred in permitting the State to 
prove that it was the general reputation in the neighborhood 
that Dolly Evans was a free person of color, and that. she 
was reputed to be the defendant’s mother. 

4th. Because, under the testimony, the defendant should 
not have been convicted, as the homicide was justifiable. 

The Court overruled the motion and refused the new trial. 
Tltat decision is the error alleged in the bill of exceptions. 


A. Hoop, for plaintiff in error. 


F. D. Bamey, Solicitor General, contra, 


By the Court—JENK1s, J., delivering the opinion. 


After verdict in the Court below, the plaintiff in error 
moved for a new trial, on several grounds, as set forth in the 
statement. The first and second grounds will be considered 
together, because the correctness of the verdict must be de- 
termined by applying the law to the facts in evidence. 

There can be no doubt that the deceased came to his death 
by wounds inflicted by the plaintiff in error, with intent to 
kill him. The justification rests upon the alleged necessity 
imposed upon the plaintiff in error, to kill the deceased in 
order to save his own life. If this necessity appear from the 
evidence, the verdict should have been set aside and a new 
trial ordered. But if, on the contrary, it appear that the 
slayer was in no imminent danger when he inflicted the mor- 
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tal wound; that the deceased had either made no assault 
upon him or had ceased from it, and was retiring, it would 
be difficult to make out a case of self-defense. 

This defense rests mainly upon the fact that deceased fired 
upon and wounded the plaintiff in error, with a shot-gun. It 
is not very apparent from the evidence whether this shot was 
made whilst the plaintiff in error was in the act of drawing 
his pistol or before he attempted soto do. But in the doubt 
attaching to this point, justice to the accused may entitle, him 
to the assumption that deceased leveled his gun and; was. in 
the act of firing, before plaintiff in error drew, or attempted 
to draw, his pistol. This places the deceased in the position 
of assailant. But does it make out the defense ?.. The evidence 
does not show either that the deceased continued the assault 
or that he had the means of continuing a dangerous assault, 

The witnesses say he had a shot-gun, and do not say it was 
a double-barrel gun, or that deceased had any other weapon, 
or was reloading, or was continuing to advance upon the ac- 
cused. On the contrary, two witnesses say distinctly, that 
the accused shot four five times at deceased, inflicting as many 
wounds, and:that while he was so shooting, deceased was 
walking away from him. The testimony is, that deceased 
had only a single-barrelled shot-gun, and after having deliv- 
ered his fire, was powerless in the presence of a foe armed 
with a revolver. The jury were abundantly justified in 
drawing this inference from the evidence ; and then the ques- 
tion would arise, did the accused inflict those four or five 
wounds upon the deceased under the excitement of reasona- 
ble fears for his personal safety, or was he prompted by a sud- 
den, violent impulse of passion occasioned by the assault then 
done and ended. The verdict evinces that they arrived at 
the latter conclusion, and in view of the seventh, thirteenth 
and fifteenth sections of the fourth division of the Penal 
Code, we perceive in their finding no error of law or of fact. 
We sustain this verdict upon this ground, that even imme- 
diately after an assault endangering life or limb, the killing 
of the assailant by the assailed will be manslaughter, if it be 
apparent that the assault, and with it the personal danger of. 
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the assailed, had ended, and that the mortal wound was in- 
flicted as the assailant had ceased from the attempt and was 
retreating. : 

The statistics of crime in Georgia show that the lower 
grades of felonious homicide are of much more frequent oe- 
currence than the higher. This may result from the inclina- 
tion of jurors to acquit entirely, where the evidence does not 
justify a conviction for murder. - 

In all cases where a just discrimination is exercised by ju- 
ries, Courts should scrupulously avoid interference with their 
verdict. , 

The next ground of exception is, that the Court erred in 
admitting common repute, as evidence of the maternity, and 
consequently, social position, of the accused. We have search- 
ed the record in vain for evidence that objection was made to 
the introduction of this testimony when offered, or at any 
time anterior to the rendition of the verdict. If, therefore, 
it were illegal evidence, of which we are by no means satis- 
fied, we could not entertain the exception. 

The remaining exception is to the charge of the Court, re- 
garding the degree of certainty as to the social caste of the 
accused, necessary toaconviction. In this charge, we under- 
stand the Court to have discriminated between the question 
of guilt or innocence, and the question of social caste, and to 
have intimated that a less degree of certainty was requisite 
upon the latter than upon the former question, and he con- 
cludes with these words: “If you are satisfied from the 
evidence that he is a free person of color, that is sufficient on 
that point.” This is equivalent to saying, unless so satfsfied, 
the evidence is insufficient on that point ; and in all this we 
see noerror. Our conclusion is, that the motion for a new 
trial was properly overruled. 


Let the judgment be affirmed. 
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NEEDHAM Mims, plaintiff in error, vs. ABNER LOCKETT, 
defendant in error. 


L. was engaged in a treaty of marriage with the only daughter of M., 
who, to induce L. to break up a business in which he was then exf- 
gaged, and to settle near him, so that he could have the benefit/of the 
society of his daughter, promised to give him a settlement of land 
near to where he, M., then lived, at the same time pointing out and 
going over the land with him. After the marriage, L. went into the 
possession of the land by the consent of M. as a gift, and continued to 
use and occupy it as his own for several years, in the meantime clear- 
ing the land, and making valuable improvements. On a bill filed by 
L., for specific performance, and to compel an execution of titles, ete.: 
Held, that the. gift was good, and would be enforced in equity; that 
the taking of possession, and making valuable improvements, was 
such a part performance as took the case out of the statute of frauds. 
Held, further, that M. could not show, in avoidance of such perform- * 
ance, that the benefits received by L., from the use of the lands, etc., 
fully and more than compensated him for all improvements and ex- 
penses, etc. 


In Equity, in Bibb Superior Court, tried before Judge 
Harris, at December Term, 1860. 


The facts of this case are fully stated in the opinion of the 
Court as pronounced by Mr. Justice Lyon. 


BariLEY & DEGRAFFENREID and. E.*A. Nessit, for 
plaintiff in error. 


RuTHERFoRD and L. N. Warrr.e, for defendant in 
error, 


By the Court—Lyon, J., delivering the opinion. 


This was a bill filed by Abner M. Lockett against Need- 
ham Mims, Thomas N. Mims, and William Holmes, sheriff 
of Bibb County, for specific performance and injunction. The 
facts alleged in the bill are, that the complainant intermar- 
ried with the daughter of the defendant, Needham Mims, in 
the year 1849; that at, and previous to, the intermarriage, 
he, complainant, was engaged as contractor, at work with his 
hands, on the South Western Railroad, which was a lucra- 
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tive business; that he was about to engage with others iy 
another and very profitable contract, as it turned out to be; 
‘ and that while the treaty of marriage was pending, and be- 
fore the marriage, and frequently afterwards, Mims impor- 
tuned him, the complainant, to quit the business in which 
he was then engaged, and to settle near him, where he could 
have his daughter, who was an only one, near him, and 
enjoy the benefit of her society; and that to induce him to 
do so, he pointed out a settlement of land, consisting of 
about 660 acres, that he would give him; that he took him 
over the land, pointed out the boundaries, etc., and spoke of 
the land as complainant’s, That, influenced by these consi- 
derations, complainant soon after the marriage quit the busi- 
ness in which he was then and had been previously engaged, 
and moved his hands on the lands in the year 1850, and 
took possession of it as his own, understanding it to be a 
gift. That he continued to occupy and use the land as his 
own from that time up to the year 1856, when the bill was 
filed ; that during the time he made valuable improvements, 
by clearing land, putting into a state of cultivation, building 
houses, etc., to the value of two thousand dollars, or other 
sum; the defendant making no claim to the land, or any part 


thereof, but frequently and repeatedly saying that he had’ 


given it to the complainant, that it was his, etc.; that at one 
time, he had the surveyor to run the line dividing the traet 
given to complainant from his land, to prevent complainant 
from’ going over on to his land in cutting timber, and to 
know where to run his fence, etc.; that in the year 1856, 
shortly before the filing of the bill, defendant pointed out, and 
caused the said land to be levied on by the sheriff of Bibb, 
to satisfy an execution against said defendant, in favor of 
William Lockett, the brother of complainant, on which was 
due about the sum ot $6,000. That at the sale, and when 
the land was being offered, complainant gave notice of his 
claim of title to the land to the persons present; and after 
which, the defendant, Thomas N. Mims, a son of the defen- 
dant Needham, and who was present, and heard. the notice, 
bid the sum of $4,000 for the land, and as no other bid was 
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made for the land, the said Thomas raised his own bid to 
$6,000, when it was knocked off to him, and a deed made 
by the sheriff to him in pursuance of such sale. ‘That the 
said sum so bid by said Thomas, and paid to the sheriff, was 
in whole or in part really the money of defendant, Needham, 
and raised by him by the sale of other property advanced to 
Thomas N., for that purpose. That said Thomas N.,, in bid- 
ding off said land, and in taking a title from the sheriff, did 
so with knowledge of complainant’s rights in the premises. 
The bill prayed for a specific performance by the said 
Needham, whether it be a sale made upon good and valuable 
consideration, or whether it be a gift, and that said Need-- 
ham execute to complainant a proper warrantee deed for 
said lands, and that the sheriff’s sale and deed for the pre- 
mises be declared null and void, and the deed surrendered 
to be cancelled; that all the defendants be restrained by 
ee from disturbing complainant’s possession of the 
The answer of the defendant, Needham Mims, admits that 
at the time of the marriage, complainant was engaged in 
business on the South Western Railroad, and that he desired 
complainant to settle near him, that he and his wife, in their 
dd age, might enjoy the society of complainant’s wife—their 
mly daughter, for whom it was defendant’s wish to provide 
as amply and comfortably as the condition of his: estate at 
his death, after the payment of debts and justice to his other 
children, would permit, not anticipating that the lands 
daimed by complainant would be needed to pay his debts, 
ind with the intention and desire to have his daughter near 
to him, and in fact intending at his death to give her a 
settlement of land near where he now lives, if at that time 
the condition of his estate would enable him to do so, That 
he did request the complainant to settle on the land claimed 
by him; and that he, complainant, did enter into the posses- 
sion of them with his consent, and at his request, except fifty 
acres, of which he never had the possession; and that in 
conversation with complainant the defendant did say to him, 
that he intended these lands for his daughter. That before 
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the marriage he did suggest to complainant to settle negp 
him, and spoke to him of the land which he intended for his 
daeter : and did say to him, if her share would not be 
sufficient, he, complainant, could purchase lands enough near 
him to make a good settlement, or words to that effect. That 
he did go with complainant upon the lands that he intended 
ultimately to give to his daughter, pointed out the lines, 
spoke of the quality, and at the time referred to (in defen. 
dant’s bill), in presence of his family, he did use the words 
attributed to him, to wit, “ Mr. Lockett is well pleased with 
his place, and thinks it will be a pretty place to settle,” 
Defendant denies that he did give to the complainant the 
lands claimed, nor any part of them, and did not intend to 
give, them to him or his wife; on the contrary, retained the 
title to the same, being fully determined then and since, that 
he should not have a title to the same, either as against himself 
or his heirs and creditors. That at the time of the conversa. 
tion, and up to the sale, respondent held the title to the land, 
and he only intended to give him the use of the same until 
his death, or until he made some other disposition of them, 
and not until his death did he expect or intend to give them, 
That complainant knew, whether he would give them to his 
daughter at his death or not, depended upon his debts, the 
condition of his estate, and of his family, at that time. He 
denies that he gave the lands to complainant, in considera- 
tion of his contemplated contract, or for, or on account of 
any other consideration; or that he ever entered into any 
contract or agreement by which they were sold or given to 
him. On the contrary, he says, all that ever transpired in 
word or deed, and all that he ever said or did, in this 
respect, had reference to a future purpose to give them to his 
daughter at his death, all the time intending to reserve to 
himself the right to do so or not, according as circumstances 
might determine. He denies that any acts or words done or 
said by him to complainant in this respect, constitute a gift, 
and was not intended to be a gift, or to convey a title, but 
had reference only to a future purpose, defendant all the 
time retaining, and intending to retain, his right to, and 








MACON, JUNE TERM, 1861. 13. 


Mims vs. Lockett. 











dominion over, the land in his own hands. That before and 
after the marriage, he had a free and full eonversation with 
the complainant about his affairs, telling him that he did not 
wish him to be deceived, that he was very much in«debt, 
and if he was able to give his daughter a settlement of land 
near him he would like to do so; and that he had already 


‘made his will, and in that he had left certain lands, being 


chiefly those claimed, to his daughter, but if she died with- 
out children, it would revert, etc. ; but that he did not intend 
to part with the title until his death ; and that he could live 
on the lands, and have what he could make off of them ; that 
he, with his negroes, aided by the hands of complainant, 
moved some houses off his land on to those intended for his 
daughter, and built others; and that a part of the negroes 
intended for his daughter, and the hands of complainant, 
went into and occupied those houses on this land in 1850. 
During that year, complainant lived with respondent, his 
negroes working with respondent’s on his lands, complainant 
having a part of thecrop. Complainant also lived with res- 
pondent in 1851, and in the fall of that year, or spring of 
1852, he and his family went on to the land, respondent con- 
senting that he might have the use of the land, but with the 
knowledge, and according to the understanding with respon- 
dent, that he did not own the land, that the defendant re- 
tained, and intended to retain, the titles and control of the 
same. The complainant then remained in possession, and is 
still living on the land. In 1850, complainant and respon- 
dent jointly cleared and cultivated a new ground on the land, 
and complainant has since continued to cultivate it, and has 
since cleared some small fields, such as to make the use of 
the lands more profitable, and with knowledge that the lands 
were not his. Respondent did’ propose to complainant to 
change the lines of the lands which he intended to give his 
wife and daughter, so as to have the houses, which were on 
the part allotted in his will to his wife, op the lands intended 
for his daughter; and he did have the line run by a sur- 
veyor, and all this he did in reference to an ultimate gift to 
his daughter. The dealing made by complainant with these 










































14 SUPREME COURT OF GEORGIA. 


Mims vs. Lockett. 








"lands was with the consent of respondent, believing it would 
enhance their value for cultivation to complainant, and not 
injure their ultimate value to his daughter. The improye. 


ments were made by complainant, with knowledge that the. 


lands were not his, and without even, until a recent period, 
asserting title to it: Respondent denies that the improve 
ments were of the value of two thousand dollars, and he 
asserts that the use and profits realized by complainant there. 
from were worth vastly more than all the improvements, and 
instead of losing thereby, he has been a considerable gainer, 

Defendant, in his answer, sets up and insists on the statute 
of frauds as a bar to performance, and that he did point out 
the land for levy and sale, in satisfaction of the execution in 
favor of William Lockett, and that he persuaded his gon, 
Thomas N., to buy the land, and furnished him with $3,500 
of the money paid for it at the sale, and took said Thomas’ 
note for said amount, which he now holds; that complainant 
gave notice of his claim. 

‘The defendant, Thomas N., by his answer, denies all knowl- 
edge of a gift or of any title or interest of complainant in the 
land ; that complainant did give notice at the sale, of his claim 
to the land ; that he purchased the land bona fide for his own 
use and benefit, and that he sold his own land to raise money 
to.enable him to buy the land; that-he did bid $4,000, and 
raised this bid to $6,000, so as to pay off the execution, and 
thus to prevent the sale of other lands of his father that was 
advertised at the same time, and that he did so at the request 
of his father, from whom he borrowed $3,500 of the money 
_ to enable him to make the payment, ete. 

On the trial, the complainant introduced ALBERT HorNEas 
a witness, who testified that he knew the lands in dispute; was 
on it as overseer for Lockett and Mims, in 1850, and had not 
seen it since; heard Mims say he had given the lands to Lock- 
ett, and that he intended to do better by his daughter (Lock- 
ett’s wife,) than anyother of his children. This was the first 
year after Lockett’s marriage. Heard Mims say this often. 
Heard him say at the spring that Lockett. had built a dwell- 
ing house on the land. When I went to see Mims at his 
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jower or mill place, to get in with him, he would not employ 
me without consulting Lockett. He said he had given him 
q plantation up there. Did not know who put up the im- 
provements. Mims employed the witness as an overseer, and 
paid him, and he did not stay there but two or three months ; 
the amount paid was very little; did not remember the time 
of year he went there. 

SaMUEL B. Hunter, another witness for complainant, said 
that Lockett was married in 1849. He and his brother were 
engaged in railroad business on the South Western Railroad. 
Railroad business was profitable. Lockett came up the year 
after his marriage and lived the first year with Mims, and in 
the Spring of 1851 left Mims’ and moved on to the land in 
dispute, and has lived there ever since—about three or four 
hundred yards from Mims’. Lockett, since his marriage, 
put up on the land a gin house and screw, two cribs, four or 
five negro houses, a stable, and a dwelling house, cleared 
about one hundred acres of land, built lots and made other 
improvements, worth in the aggregate about $1,900. Lock- 
ett used these premises as other neighbors occupied and used 
theirs. Never heard to the contrary that Lockett owned the 
land until this suit. The place was worth $10 00 or $12 00 
an acre, and there was between six and seven hundred acres. 

Cross-Examined—Said he did not know what buildings 
before or what after the marriage; thinks there were some 
small improvements on the place before the marriage. He 
derived his knowledge from knowing the place ; cannot swear 
that Lockett put any house on the place except the gin house ; 
never saw any body put the other houses there. The gin 
house is framed and shingled, and weather-boarded up; there 
is a screw there; gin house alone is worth $400 00. 

While this witness was under cross-examination, counsel 
for defendant proposed the following question: “ What was 
the value of the rent of the lands and the use and occupation 
of the premises so testified to have been in the possession of 
thecomplainant, per annum, during the time that he, com- 
plainant, has held possession of the same ?” 

To this question, counsel for complainant objected, and the 
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Court sustained the objection, on the ground that it was not 
legally competent in the case before the Court to set-off the 
value of such of the improvements as were made by the com. 
plainant on the lands, with the value of the rent of the lands, 
and the use and occupation of the premises, and that the re. 
ception of the rents, issues and profits, by the complainant, 
could not defeat a parol gift of land, euteumeasion by part 
performance, 

To this decision, counsel for defendant nism and there. 





‘upon consented that a decree might be taken in favor of com- 


plainant, and a decree was accordingly rendered by the jury 
in favor of complainant for the premises in dispute. 

The direction given to this case, on the trial in the Court 
below, relieves it from many of the embarrassing questions 
that usually arise upon applications for specific performance 
of parol agreement in respect to land, and narrows the whole 
case down to a single question, that is, conceding all that is 
claimed by the complainant, in his bill, to be true, that is 
that there was such an agreement and that complainant, with 
reference to that agreement, was admitted to the possession of, 
and made valuable improvements on, the Jand, and used and 
occupied it under that agreement for several years, for the 
consent to the decree, on the refusal of the Court to allow the 
question to be answered, conceded so much and dispensed 
with any proof in support of the bill. Whether the com- 
plainant is.not concluded by the statute of frauds if the ad- 
vantages or benefits received or realized by him during the 
time, from the rents, issues and profits equal or exceed the 
value of the improvements put on the land by him? The 
affirmative of that proposition is maintained by counsel for 
plaintiff in error, who rest their case on the argument thatif 
it be true that the complainant has been fully compensated 
for all loss and damage he has sustained by his possession, 
labor and improvements made and expenses incurred on the 
land, in faith of this agreement by the use of the land, there 
can be no authority or reason for a departure from the stat- 


ute, but that the statute must obtain in it and all cases, except 
i 2 
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when it would be a fraud on the party not to enforce it, and 
that there can be no fraud when there is no injury done. 

As strong and plausible as this view appears, we cannot 
adopt or enforce it. The general, in fact, the universal rule 
js, that Courts of Equity will decree a specific performance 
of a parol agreement in respect to land, (except, of course, in 
those Courts or places, such as North Carolina, where part 
performance will not take the case out of the statute,) where 
the purchaser or donee has been admitted to the possesion, 
and made valuable improvements on the faith of and under 
the agreement, and when these facts appear there is not an 
exception to the rule. Compensation is never allowed in 
these cases to excuse the performance, whether in money or 
other thing, because the’ party has so far executed his part 
of the agreement as to entitle him to an execution, and com- 
pensation in lieu of that, is not what he contracted to have. 
All the Courts require is proof of the agreement, and that it 
has been so far partly executed as to let the purchaser into 
the possession under it, and that he has made valuable im- 
provements on the land, and a performance will be decreed, 
To allow parties, in avoidance of this rule, to go farther and 
inquire whether injury has ia fact resulted, or whether the 
corresponding benefits already received have not fully com- 
pensated for the change of possession and improvements, in 
order to bring the case back within the operation of the 
statute, would be to inaugurate an entirely new rule on this 
subject, and add greatly to the complication of this already 
embarrassing question, and would be wholly changing the 
rights of the party under the agreement. Such an inquiry ° 
would always arise in those cases where a bare possession 
is relied upon to take the ease out of the statute, and that 
has always been held to be sufficient for that purpose, 
yet the inquiry never has been gone into, or if so, has uni- 
versally been disallowed by the Courts. ‘The question of 
compensation in lieu of specific performance has been consid- 
ered, and while the Court of Equity has regretted, when it 
was praeticable, that it had not been adopted, rather than that 
af specific performance, (Foster vs. Hale, 3 Vesey, 696;) yet 

VoL, XXXII—2. 
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the rule was too well settled to admit of it, except only in 
those cases where payment of the purchase-money was relied 
on as part performance; and I take it, that the reason of that 
is, that when the thing done is the payment of money, that 
can always be measured, and its exact equivalent returned, 
and when the possession is changed or improvements made, 
the value of these things must always be matter of opinion 
merely, and cannot be measured or exactly ascertained so as 
certainly to put the party making them in the same condition 
he was. In this case, the complainant had entirely changed his 
occupation, gone into the possession of the land, remained 
there in its use, cultivation and improvement from 1849 to 
1856, on the faith of the agreement that it was his, and a 
possession in which he could not be disturbed but by his own 
act. In such a case, would it not be the merest speculation 
as to what would or would not be a compensation to him in 
lieu of the land itself with its improvements? And would 
it not be a gross fraud on him to require him to take a com- 
pensation in lieu of that which he was led to believe, under 
the agreement, he was to receive? “A party who has permit- 
ted another to perform acts on the faith of an agreement shall 
not insist that the agreement is bad, and that he is entitled to 
treat those acts as if they never existed.” Morphet vs. Jones, 
1 Swanst., 131. 

There is another reason that occurs to me as entitled to 
much consideration, in opposition to the principle insisted up- 
on here, though I have not seen it in the books—that is, when 
a party has placed himself in a position to ask fora specific 
performance, either by possession or improvement, the thing, 
that is, the land, is his, or at least he is entitled to a convey- 
ance, a specific performance, at that time, and the rents, 
profits, issues or benefits accruing to him from its use and 
occupation from that time are his, and not that of the vendor 
or donor; and when he is asked or required to appropriate 
these things or benefits in compensation for his labor, im- 
‘provements and expenses, he is asked or required to compen- 
sate himself with that which is his own, and for which he is 
supposed to have entered into the agreement. 
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But whether we have given sound reasons for denying the 
principle maintained by counsel or not, there is one that must 
be satisfactory, and that is, that the Courts of Equity have 
adopted these things—a change of the possessions and val- 
uable improvements made on the faith of the agreement—as 
tests of the right of a party to the enforcement of a verbal. 
contvact for land, and we are not disposed to entrench upon 
or impair that rule. There:are some adjudications upon the 
direct point made which are most decidedly against the posi- 
tion of the plaintiff in error. Young vs. Glendenning, 6 
Watts, Pa. Report, 509, was an action of ejectment for land, 
the title to. which had been in plaintiff, and the defendant 
alleged that he had made a parol gift of the land to him. 
The-Court had charged the jury upon the evidence: “If you 
are satisfiéd that the plaintiff made a parol gift and possession 
was taken in pursuance of the gift and valuable improve- 
ments made, and that Young has not been fully compensated, 
then your verdict will be.for the defendant.” Upon a review 
of this charge the Supreme Court of Pennsylvania decided that 
“The direction was, that the compensation for improvements 
by perception of profits may be a bar to specific performance 
of a gift.” On that ground the equitable title would always be 
defeasible, for a time must come when compensation will be 
complete, and the right of the donee would depend on the 
time when he called for the conveyance. Nor would equity 
be bound to help him to it, though called for at the earliest 
period, as it would be sufficient to protect his possession till 
satisfaction should be had from the land. But whatever 
room for objection to specific performance there might orig- 
inally have been, there is no rule of equity better estab- 
lished than that encouragement to. go on with improvements 
under an expectation of a conveyance, is a ground to dis- 
appoint the deceiver by compelling him to realize the expec- 
tation he has raised. Compensation is the opposite of per- 
formance, and so treated by Lord Alvanly, 3 Vesey 713, 
who, in objecting to the original course of the Court, thought 
that compensation, instead of execution, ought to have been 
the redress in all cases, Slight and temporary erections 
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for the tenant’s own convenience doubtless give no equity, 
but permanent improvement give an indefeasible title to 
have the contract executed. So. in Syler vs. Eckhart, 1 
Benning, 378, when the father had made a parol gift of land 
to his son, who had gone into possession and made valuable 
improvements on the land. The Court held that, “ Although 
the Courts are not disposed to extend the principles on which 
parol agreements conveying lands have been confirmed fur. 
ther than they have already been carried.” It has been settled 
that when a parol agreement is clearly proved, in consequence 
of which one of the parties has taken possession and made 
valuable improvements, such agreement shall be carried into 
effect. We see no material ditherence between a sale and a 
gift, because it certainly would be fraudulent in a parent to 
make a gift which he knew to be void, and then entice his 
child into a great expenditure of labor of which he meant to 
reap the benefit himself. The same principle was ruled in 
Huges vs. Walker, 12 Pa. State Rep, 173. In opposition 
to these authorities and principles I can find but this oppos- 
ing dicta, referred to in Counsel Brief. “It must appear, 
however, that the loss of his improvements would be a sacri- 
fice to the purchaser. If therefore he has gained more by 
the possession and use of the land than he has lost by his 
improvements, or if he has been, in fact, fully compensated 
for the improvements, they will not be available to him asa 
ground for specific execution.” The cases of Wack vs. Sar- 
ber, 2 Wharton, Pa. 387, and Eckert vs. Eckert, 3 Pa. R, 
332, are referred to in support of the text; and on reference 
to the cases it will be seen that they do not support it. In 
the one ease—that of Wack vs. Sarber—it was a parol gift 
of land, and the improvements relied on were trivial and bat 
for temporary purposes, Those were held insufficient. And 
in the other, Eckert vs. Eckert, the parol contract sought to 
be enforced, was made after the possession of the land and 
after the improvements made. This has always been held 
insufficient, for the possession and improvements must be 
subsequent to the contract and in pursuance of it; hence we 
cannot regard this dieta as of the slightest weight. 
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We do not say that we go to the whole length. of these 
decisions from Pennsylvania, that is, to sustain a naked parol 
gift of land to a mere stranger, for the only reason that such 
person, in confidence of such gift, has gone into possession 
and made improvements, for which he has since been reim- 
bursed by the use of the lands, etc. ‘Nor do we say that we 
would not, on a proper case, go so far. It is not necessary 
that we should in this case decide so much, for that is not 
this case. It is neither a naked parol gift, nor is it to a 
stranger. 

Let the judgment be affirmed. 





JAMES Story, plaintiff in error, vs. THomMAS KimBrovuau, 
defendant in error. 


On the 12th day of February, K. borrowed of S. $6,000, agreeing to pay 
him therefor usurious interest at the rate of 123 per centum per annum, 
and gave his notes to S. for principal and usurious interest, due 25th 
December, 1856. As the law then stood the whole of the interest, legal 
and usurious, was void. On the 8d March, 1856, a new statute was 
passed, by which the principal and legal interest on contracts made after 
that date was recoverable, and only the usurious interest was void- 
After this Act, and after the notes became due, S. foreclosed his mort- 
gage that K. had given to secure the payment of the money, and was 
about to force a collection, when, and on the 27th day of February; 
1857, S. agreed, with K., to wait with him for the payment of the 
money another year, and K. agreed to pay him at the rate of 12} per 
cetit. from this day Of payment, and gave to S. his note for the amount 
of interest thus agreed on—the old debt remaining as first executed. 
When -the time thus agreed on had elapsed, K., attempting to force a 
collection, S. paid up what he admitted to be due and filed his affidavit 
under Section 399 of Judiciary Act—that there was no more due. Held: 

. That legal interest was recoverable on the principal from the date of 
the last agreement. 

2.. That in a proceeding of this kind the defendant can avail himself of 

all the defences that he could make in any other form of proceeding. 


ot 


Motion from Harris county. Tried before Judge Wor- 
RILL, at the April Term, 1861. 
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For the facts see the opinion of the Court. 
JOHNSON, SLOAN & Jounson, for plaintiff in error. 
MoBLEY, for defendant in error. , 


By the Court—Lyon, J., delivering the opinion. 


Thomas Kimbrough, on the 12th of February, 1856, bor. 
rowed of James Story, $6,000, at the rate of 124 per cent, 
gave his note for the $6,000, due 25th December, 1856, with 
interest from date; and at the same time gave his note to 
plaintiff for $386, due at same date, being for excessive in- 
terest on large note. Kimbrough, at same time, executed to 
plaintiff a mortgage on personal property to secure the $6,000 
note. After the maturity of the note, plaintiff, Story, fore. 
closed the mortgage, from which foreclosure execution issued, 


Afterwards, and on the 27th of February, 1857, Story and, 


Kimbrough agreed that Kimbrough might keep the $6,000 
another year, at the same rate of interest, and a new note for 
the sum of $375, for excessive interest, was executed by Kim- 
brough to Story; the old note of $6,000 was not changed 
or renewed. Kimbrough paid the two notes for excessive 
interest; he also paid, with the amount of these two notes, 
enough to amount to the sum of $6,000—the amount origin- 
ally borrowed, except the sum of $12 50, but no interest, 
The defendant, Kimbrough, on the plaintiff attempting to 
force a collection of what he deemed to be due on the execu- 
tion, filed his affidavit, under 359th section of Judiciary Act 
of 1799, Cobb’s Digest 571, denying that there was so much 
due on the debt as was claimed by the plaintiff, Story. And 
on the trial of the issue thus formed, the presiding Judge 
charged the jury on the above state of facts, that the plain- 
tiff could only recover the $12 50, and that the Act of 1856 
did not apply to the case. 


This charge was made, meeting the defence relied upon, — 


that is, that as the plaintiff had taken, or lent the money 
upon more than seven per cent. interest, the contract was 
usurious, and the whole of the interest, both legal and usur- 
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jous} was void, under the Act of 17th December, 1845, 
Cobb, 393, and that the payments made on the interest 
account should be deducted from, or considered payment on, 
the principal sum lent. 

But for the Act of 1856, referred to in the charge’ of the 
Court (Pamphlet, page 259), the charge would have been 
correct. By the Act of 1856, only the usurious interest on 
contracts made after the date of that Act, 3d March, 1856, 
js void ; under it the principal and legal interest on contracts 
made after that date may be recovered. This Act did not 
apply to the original contract, because it was made prior to 
the passage of the Act, and the interest up to the making.of 
the new contract, on 29th February, 1857, both of legal and 
usurious, was void, and could not be recovered: but the last 
contract of the latter, for another year’s forbearance, or exten- 
sion of the time of payment, was a new contract, made while 
the law of 1856 was in force, and must be governed by that 
Act. It was said, that it could not be a new contract, be- 
cause the note was not changed—no new note was given. 
That is true; but it was, nevertheless, a new contract, as 
much binding ‘on the plaintiff, Story, as the first one, and 
of the same benefit to the defendant as the first—under the 
first he got the benefit of the use of $6,000 for one year, and 
under the second he was allowed to continue its use for the 
same time; and but for the last, the plaintiff would have got 
his money at that time to which he was entitled. That they 
allowed the old securities for the debt to remain unchanged, 
did not make it the less a contract binding on both parties, 
according to the law as it stood at that date. The plaintiff 
was therefore entitled to the legal @ate of interest upon the 
amount then due, from the date of this last contract up to 
the time of the payment, with interest on the balance until 
the whole is paid; the defendant being entitled to the benefit 
of the payments made of usurious interest, and also of legal 
interest from the first to the second contract, as payments on 
the amount thus found to be due. 

2. It was objected by the plaintiff, that defendant was not 
entitled to a credit of these sums on the debt as payment, but 
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that he could only get the benefit of them as sets-off, and this 
plea could not be set up in this proceeding. We think other. 
wise, and that they are good as payment ; but were it other. 
wise, we think that the defendant in this proceeding is enti- 
tled to the benefit of every defence that he has, and could 
make available in any other form of proceeding. 

Let the judgment, be reversed. 





Logan Marruys, plaintiff in error, vs. THe State or 
GeEorGIA, defendant in error. 


1. A verdict in accordance with the evidence will be maintained. 

2. Where the presiding Judge correctly charged the jury as to the law of 
reasonable doubts in criminal cases, and the jury finds against the pri- 
soner, their finding will not be disturbed on the ground that they dis- 
regarded the charge of the Court, unless it made to appear that the 
jury, or some of the jury, entertained no reasonable doubt of the pri- 
soner’s guilt. 

3. A witness cannot be impeached by proof that he has made statements 
out of Court at variance with his testimony on the trial, unless a pro- 
per foundation be first laid for such impeachment, by asking the wit- 
ness Himself, as to the time, place, and person involved in the proposed 
contradiction. 

4, An unsuccessful attempt to impeach a witness, though in violation of 
law, furnishes no ground for a new trial. 

5. A new trial will not be granted, on the ground of newly-discovered 
evidence, where there has been a great want of diligence in ascertain- 
ing the facts, and obtaining the testimony. 


Indictment for murder, in Calhoun Superior Court, tried 
before His Honor ALEXANDER A. ALLEN, at March Term, 
1861. 


At the March Term, 1861, of Calhoun Superior Court, a 
bill of indictment was found and filed, charging Logan 
Matthis and Hillary Matthis, with the crime of murder, in 
taking the life of Everett Matthis, in said county, on the first 
day of March, 1861. 

Logan Matthis was charged as principal i in the first degree, 
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and Hillary Matthis as principah in the second degree, in said 
offence. , 

At the same term of the Court, Logan Matthis was put 
upon his trial, and the following testimony was adduced, 
to wit. 

Mrs. Ex1za D. KENDRICK, witness for the State, testified : 
that her attention was attracted by some loud talking and 
cursing, and upon looking in the direction of the noise, 
which was some sixty yards off, she discovered prisoner and 
deceased walking together arm in arm, apparently friendly ; 
they suddenly separated, and prisoner asked Hillary Matthis 
for a pistol, which was given to him,. and with it he shot 
deceased; that the shooting occurred in said county, in 
March, 1861, and produced the death of the deceased; that 
at the time he was shot, the deceased was standing still, and 
making no effort to strike or injure the prisoner or any one 
else; that deceased had no knife or other weapon in his hand 
that the witness could see, and she thinks that if deceased 
had had a knife, she could and would have seen it; after 
the shooting, the prisoner went off one way, and the rest of 
the company went another, leaving deceased alone. 

SamueL T. Brown, a witness for the State, testified : 
that he saw prisoner shoot deceased with a pistol; that when 
deceased was shot he was standing still, or rather reeling first 
one way, and then the other, as a drunken man would do; 
that deceased had a small stick, about the size of a man’s 
thumb, in his right hand; he had no knife in his hand; wit- 
ness was the first to go to deceased after he was shot; imme- 
diately after the shooting Hillary Matthis and George Mat- 
this went off one way and prisoner ran off another way ; 
none of the Matthises approached deceased after he was shot; 
deceased had the little stick with the larger end in his right 
hand when witness went to him. 

JoHN Hasty, a witness for the State, testified: that in 
his opinion the pistol produced is the one prisoner had the 
night after the shooting. 

JOSEPH ELLIs, a witness for the State, testified: that on 
the day of the homicide, and before it occurred, he heard the 
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prisoner say that he intended to tell the deceased, that he 
was a God-damned rascal before the following Monday morn. 
ing, and more than that, ‘he was going to kill deceased before 
the following Monday morning, or the next week, anyhow; 
prisoner then had a pistol with three loaded barrels, which 
was very like the one produced in Court; prisoner appeared 
cool and rational when he made the threats, and a short time 
thereafter walked off, arm in arm with deceased. 

GrEorGE MAtTruis, in behalf of defendant, testified: that 
the witness, Hillary Matthis, and the old man had started 
home, and as they were going along prisoner and deceased 
came on behind them, arm in arm; that he heard the lie pass 
between them, and deceased wrung loose from prisoner and 
fell to cutting at him with his knife; prisoner then demanded 
his pistol from Hillary Matthis as many as three times, and 
finally snatched it out of his hand, and told deceased, that if 
he kept coming on him he would kill him; that prisoner, 
after backing four or five steps, fired the pistol, the deceased 
being right at him, cutting at him with the knife ; that after 
the shooting prisoner ran off, and the witness and the other 
Matthises went off home; that deceased, when he was shot, 
had a stick in his left hand, upon which he leaned whilst he 
was cutting at prisoner with the knife; deceased did not cut 
prisoner. 

H. L. Suaaes, in behalf of defendant, testified: that a 
short time before the homicide prisoner and deceased passed 
by him, and after a little time they began to talk loudly and 
angrily ; witness looked to see what was the matter, and saw 
them pulling off their coats to fight, and heard them cursing 
and swearing at the same time; the deceased was popping 
his fist in his hand and stepped up to prisoner, and prisoner 
stepped back and fired ; as the pistol fired deceased clapped 
his hand to his bosom and hallooed, and sat, or fell back ona 
log; after the shooting prisoner ran off round Dr. Kendrick’s 
residence, and the other Matthises went off another road; 
when deceased was popping his fist he did not strike as if he 
desired or intended to hurt, byt kept advancing on prisoner. 
GrorceE W. ARNOLD, in behalf of defendant, testified: 
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that he took an unopened knife out of deceased’s pocket the 
same evening he was shot, and after the shooting; the blade 
was two and a half or three inches long. 

Dr. R. T. KENDRICK, in rebuttal for the State, testified : 


. that deceased was carried to his office after he was shot, and 


that he did not examine or search his pockets for a knife, 
but that he felt nothing heavy in either of them. 

When George Matthis was being examined as a witness 
he was asked the question, “ who has talked with you about 
this case, or who have you talked with about it?” to which 
he answered, “no one has been talking with me about what 
I would testify.” 

For the purpose of discrediting or impeaching the said 
George Matthis, the State offered William Fain as a witness, 
to prove that on Monday after the homicide, he had a con- 
yersation with George Matthis about the facts of said homi- 
cide, and that he, Matthis, then said, that prisoner and 
deceased were walking together, arm in arm, some fifteen 
steps behind him; that when they got near him they tore 
loose from each other, and deceased commenced cutting at 
prisoner and prisoner shot him, but that he, Matthis, did not 
see the shooting, as his back was to the parties at the time ; 
that Matthis’ statement was in answer to a direct question 
by Fain, as to whether or not he saw the shooting. 

Counsel for prisoner objected to this evidence to impeach 
Matthis, because a sufficient foundation had not been laid 
therefor, but the Court admitted the evidence, and defendant 
excepted. Prisoner then introduced three witnesses, who 
testified, that they were acquainted with the character of 
George Matthis for truth and veracity in the neighborhood 
in which he lived; that he was regarded as truthful, and 
that they would believe him on his oath in a court of justice. 

The jury found the defendant guilty of willful murder, 
and his counsel moved for a new trial on the grounds : 

Ist. That the verdict was contrary to law, contrary to evi- 
dence, and against the weight of evidence. 

2d. That the verdict was contrary to, and in disregard of, 
the following charge of the Court, to wit: “that the defend- 
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ant was entitled to the full benefit of any reasonable doubt 
the jury might have of his guilt ; that such doubt usually 
arises from the absence of evidence, or from a conflict of eyj. 
dence; and that, should the jury have any such reasonable 
doubt as to the guilt of the defendant, they should not find 
him guilty.” 

3d. That the Court erred in admitting the testimony of 
William E. Fain, to impeach the witness George Matthis, as 
hereinbefore stated. 

4th. That after the trial, the prisoner had discovered new 
evidence, which would go to show that the homicide-was 
justifiable, of which evidence he had no knowledge until after 
the trial. 

In support of the last ground taken in the motion fora 
new trial, counsel for the prisoner pruduced the affidavits of 
David Merritt and Wright Merritt, stating that they were 
well acquainted with the deceased, and that when intoxicated 
or angry, he was a dangerous man; that he usually carried 
about him a large knife, and when angry would draw and 
use it; that from their knowledge of his character for vio- 
lence, they would consider a man in danger in a difficulty 
with deceased, when he had a knife about him, and was mad 
or drunk ; and that prisoner must, from his familiar acquain- 
tance with deceased, have known of his violent and danger- 
ous character. 

Prisoner also produced his own affidavit, stating, that from 
thie day of the homicide to the day of trial, he had been con- 
fined in jail, was poor, and unable to employ counsel to assist 
in preparing his defence, and was wholly unlearned in the 
law; and that he was not aware of the evidence of the 
Messrs. Merritt until after the trial, nor of its importance in 
his case ; and that if he can obtain a new trial, he has rea- 
son to believe that he can make his innocence of criminal 
intent abundantly manifest. 

The presiding Judge refused the new trial, and the pri- 
soner asks a reversal of that judgment, on the ground of 
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Vason & Davis, and H. F. Rosson, for plaintiff in error 
W. E. Smiru, Solicitor General, contra. 
By the Couwrt—Jenkins J., delivering the opinion. 


There can be no doubt that the plaintiff in error committed 
the homicide with which he is charged, and the jury found 
him guilty of murder. This finding, it is said, was contrary 
to law and evidence, and against the weight of evidence. 
There was an attempt to prove by one of the witnesses, that 
the deceased assailed the accused with a large knife and 
attempted to doa serious personal injury. But upon this 
point the evidence is conflicting, and our opinion is, that the 
weight of evidence is strongly and decidedly against the 
accused. We therefore concur with the Court below in over- 
ruling the first ground for a new trial. It is urged further, 
that the verdict is contrary to that portion of the charge of 
the Court which instructed the jury, “that the defendant 
was entitled to the full benefit of any reasonable doubt they 
might have of his guilt.” 

The charge was undoubtedly correct, but we have no 
means of arriving at the conclusion, that any of the jury 
entertained such reasonable doubt, and cannot, therefore, per- 
ceive that they disregarded the charge. 

The impression made on our minds, by the evidence, is not 
such as to satisfy us that they (the jury) must necessarily 
have entertained doubts of the guilt of the accused. 

1, The foundation for the impeachment of the witness, 
George Matthis, by proving declarations made by him in 
conversation with another, was not laid in accordance with 
the rule of evidence. The witness, Matthis, was simply 
asked with whom he had conversed relative to the case, and 
what he had said in such conversations. In 1st Greenleaf, 
Section 462, the rule in such cases is thus given: “ Before 
this can be done” (the proof of statements not under oath) 
“it is generally held necessary, in case of verbal statements, 
first to ask him,” (the witness sought to be impeached) “ as to 
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the time, place and person involved in the supposed contradie. 
tion. It is not enough to ask him the general question, 
whether he has ever said so and so, nor whether he hag 
always told the same story,” ete. 

In support of which the learned author cites Angies ys, 
Smith, 1 M. & M., 473; Crowley vs. Page, 7 C. & P., 789; 
Regina vs. Shellard 9, C. & P., 277; Regina vs. Holden 8, 
C. & P., 606; Palmer vs. Haight 2, Barbour’s S. C. R., 210, 

To.the same effect is the answer of the Judges, per Abbot, 
C. J., to the House of Lords, in the Queen’s case, 2 Brod. & 
Bing, 313. The rule, as given by Mr. Greenleaf, has here- 
tofore been adopted by this Court. Wright vs. Hicks, 15th 
Ga., 160. 

There must be a general or substantial compliance with 
this rule, to authorize the admission of the impeaching evi- 
dence. Nevertheless, we do not regard the error of the Court 
below, in this particular, as of sufficient moment to justify a 
reversal of the judgment. 

The attempt to impeach George Matthis, by the witness 
Fain, was a failure. The testimony of Matthis and his state- 
ment to Fain agree in the main. The difference consists in 
the fact that there is more of detail in his testimony than in 
his conyersation, doubtless produced by interrogation on the 
stand, and in the statement to Fain in answer to a distinet 
question, that he did net see the shooting, his back being 
turned at the moment. Yet before Fain put this question, 
Matthis stated to, him, as he did in Court, that “when the 
parties tore loose from each other, deceased commenced cut- 
ting at prisoner, and. prisoner shot him.” Doubtless had the 
question put py Fain been put to him in Court, witness 
would have answered the same way. If it be said that this 
illegal evidence of Fain prejudiced the testimony of Matthis 
by representing him as testifying to what he did not see, the 
reply is that the facts secure him against any imputation of 
falsehood on that score. ! 

What were the facts? Matthis had witnessed a quarrel 
between the parties still in progress. He saw prisoner take 
a pistol from H. Matthis, for the avowed purpose of shoot- 
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ing deceased—he heard the report of but one pistol—and de- 
ceased, and he only, was shot. The conclusion from all this 
was so clear (I may say inevitable) that prisoner shot de- 
ceased, that false swearing could hardly be imputed to the 
witness for asserting that he did so, though at the moment-he 
may have been lonking another way. The general agree- 
ment between Matthis’ testimony and his statement to Fain, 
and the success of the effort to sustain him by proof of his 
general character must have had the effect of strengthening 
his testimony in the estimation of the jury. An unsuccess- 
ful attempt to impeach a witness, though in violation of law, 
furnishes no grounds for a new trial. 

Again, had there been no attempt to impeach George 
Matthis, we think the testimony of other witnesses would 
have justified the jury in concluding that he was mistaken 
in his statement that deceased was cutting at prisoner with 
his knife when prisoner shot him. Believing, therefore, that 
putting the testimony of Fain out of the question, the evi- 
dence in the case supports the verdict of the jury, we are 
constrained by former adjudications to sustain the Court be- 
low in refusing a new trial on this ground) 1 Ga. R., 580; 
10, Ibid., 209-253 ; 11 Ibid., 331-14@ Ibid., 43 and 145. 

3rd. The showing made to support the application for a 
new trial, on the ground of newly discovered evidence, was 
not satisfactory to the Court below. It consists of evidence 
that the deceased, when intoxicated, or angry, was a violent 
man, and usually carried with him a large knife, which, at 
such times, he would draw, and was inclined to use, and that 
this must have been known to prisoner, as he was well 
acquainted with deceased ; and that affiants did not commu- 
nicate their knowledge of these facts to the prisoner’s coun- 
sel until after the trial. 

Prisoner himself swore that he did not know of this evi- 
dence of David Merritt and Wright Merritt (the two affiants 
above referred to) until after his trial, and did not know of 
the importance of such evidence to him. He does not say 
that he did not know that such was the character of de- 
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ceased, nor that evidence to that effect could not be procured 
at the trial. 

-There was a manifest want of diligence on the part of the 
prisoner in the preparation of his case on this point. If such 
were the character of deceased, with his proclivity to drunk- 
enness, it must have been pretty generally known in the 
neighborhood, and it is scarcely conceivable that no witness 
could be found to the point at the time of the trial. Either 
the prisoner knew that deceased was such a man, or he did 
not know it. If he did not know it, the evidence could not 
avail him, for then his justification must depend upon what 
actually transpired at the time of, and immediately preceding 
the homicide. 

If he did know it, he should have adduced evidence of it 
on the trial, or if that was not attainable, by reason of the 
short interval between the homicide and the trial, he should 
have applied for a continuance, to enable him to procure the 
evidence. It cannot be supposed that an appeal to the dis- 
cretion of the Court below for a continuance, to enable the 
accused to obtain any evidence important to his defense, not 
then attainable, would have failed of success. Persons 
charged with crime cafhot be permitted to elect, unprepared, 
to hazard a trial, and then, if convicted, to procure a new 
trial, because a fact known to exist had not been proven on 
the trial, thus multiplying the chances of escape, speculating 
on the uncertainties of law, and mocking its majesty. It is 
not enough that the prisoner did not know the importance or 
materiality of this evidence; or that he was unlearned in the 
law. He had counsel learned in the law, whose knowledge 
he appealed to for the supply of his lack. If the desperate 
or dangerous character of the deceased really influenced his 
conduct during the fatal rencounter, he was not likely to 
overlook or underrate it in conference with his counsel, touch- 
ing the preparation of his defense. 

In such conferences, he owed it to himself and to his coun- 
sel full and unreserved disclosure of all he knew concerning 
his case. If he withheld a fact, upon the knowledge of which 
he had acted in dealing the death wound, (for in that knowl- 
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edge and its controlling influence upon him at the critical 
moment, consists the strength. of this appeal,) then he was 
wanting either in diligence or fair dealing, and must take the 
consequences, 

The administration of the law should not be defeated, de- 
layed, or turned aside by the neglect, caprice or cunning of 
persons charged with crime. 9 Ga. 4; 10 Ga, 511; 11 
Ga., 33. 

The motion, we think, was properly overruled. 

Let the judgment be affirmed. 





Emson Minter, plaintiff in error vs. W1LL1AM H. BINIon, 
et. al., defendant in error. 


B died intestate, and his widow administered on his estate. In the 
course of administration, she sold the personalty belonging to the estate, 
became herself the purchaser, and charged herself in her returns with 
the proceeds of the sale. Afterwards she intermarried with M, who 
obtained administration de bonis non of said estate, sold a portion of 
the same personalty, and charged himself*with the proceeds of the sale: 
Held, that the heirs-at-law are not entitled to recover the proceeds of 
both sales of personalty, which had been twice sold. 


Bill in equity, for account and distribution, in the Superior 
Court of Schley, county, tried before Judge WORRILL, at 
October Term, 1860. 


This was a bill filed by William H. Binion and others, 
heirs-at-law, and distributees of William Binion, deceased, 
against Emson Miller, administrator de bonis non of said 
deceased, praying an account and distribution of said estate. 

The record is extraordinarily volaminous, but as the Court 
passed upon but one question, and as Mr. Justice Jenkins, 
in the opinion of the Court as delivered by him, gives a state- 
ment of all the facts necessary toa clear understanding of 
the question decided, the Reporter deems any other state- 
ment unnecessary. 

VoL, XXXII—3. 


— 
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Levi B. Suiru, BLANForD and CRAWFoRD, for plaintiff 
in error. 


B. Hix and W. D. Evan, contra. 
By the Court—JENKins J., delivering the opinion. 


The facts of this, pertinent to the question raised, are sim- 
ply these: The widow of an intestate (there being several 
children, co-heirs with her) administered on his estate, and 
in legal course of administration, sold the personalty. At 
the sale, she became the purchaser, and in her returns to the 
Ordinary, charged herself with the proceeds of the sale; but 
continued to use the property thus sold, on the plantation of 
the intestate, for the support, maintenance and general bene- 
fit of all the heirs, who, together resided there. Subsequently 
she intermarried with the plaintiff in error, whereby, her 
letters of administration were revoked. ‘The plaintiff in 
error obtained letters of administration de bonis non, and 
proceeded to sell, as the property of the estate, such of the 
same personalty as remained on the estate, and charged him- 
self with the proceeds, in his return to the Ordinary. The 
intestate’s children as distributees, filed their bill against the 
plaintiff in error, for account and distribution, and on the 
trial, claimed that they were entitled to the proceeds of both 
sales of personalty, which had been twice sold. 

The Court below charged the jury, that they were so en- 
titled, and the jury found in accordance with the charge. 
This charge is excepted to as error. 

Upon what ground can this charge, manifestly contrary to 
natural equity, be sustained ? 

It is said, upon the ground, that the proceeds of both sales 
are charged against the administrators, and that the plaintiff 
in error, is bound by his own return and that of his wife. 
But is a Court of Equity to close its eyes against a manifest 
mistake, and do flagrant injustice by its decree? The dis- 
tributees are entitled to a fair accounting for the estate of 
their intestate, but this does not necessitate a double account- 
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ing, nor does a double entry, by the representative, of the 
same value, through ignorance or mistake, bind him irrever- 
sibly to such double accounting. There is no evidence of 
fraudulent intent. The charge of the Court below, induced 
the jury to take from the administrator more than the value 
of the estate, to find for the defendants in error, that which 
they cannot in good conscience receive. We know of no rule 
which thus rigidly binds a Court of Equity to do injustice. 

It is said again, that the purchase by the first administra- 
trix, at her own sale, was illegal, and that the distributees 
are not bound by it. This is very true, and the administra- 
tor de bonis non (bound for the acts of his predecessor, by his 
intermarriage with her) treated that first sale asa nullity, 
and resold the property. The right of the distributees is to 
affirm or disaffirm the purchase by the administrator; but 
in the absence of any intent to defraud, and of any injury, 
not otherwise reparable, a Court of Equity will not permit 
them to affirm the sale so as to appropriate the proceeds, and 
at the same time, to disaffirm it, so as to subject the property 
to resale, and thus duplicate the proceeds. In no point of 
view can this charge to the jury be sustained. \ 

Let the judgment be reversed. 





